
CHANGE ORDERS AND EXTRA WORK

PRIVATE 
ALTERATIONS OF PLANS OR DETAILS OF CONSTRUCTION
AND EXTRA WORK
tc  \l 1 "4.
ALTERATIONS OF PLANS OR DETAILS OF CONSTRUCTION and EXTRA WORK"
By Gene F. Rash, PE, Esq.

Adopted and Modified By:

Cynthia A. O’Neal, Esq.

Attorney At Law

P.O. Box 457

Zebulon, N.C. 27597

(919) 269-2927

I.PRIVATE 

Directed or Ordered Changestc  \l 2 "A.
Directed or Ordered Changes".    


This type of change usually occurs when an owner issues a formal written change order or contract modification to add, delete, alter or change the contractor's work in some manner that affects the cost and/or time of performance.  However, as will be seen below, not all changes come in such neat and recognizable forms. 

IIPRIVATE 
.
"Constructive" (Defacto) Changestc  \l 2 "B.
\"Constructive\" (Defacto) Changes"

While this term originated in federal contracting, it is now being used more and more in local government and private contracting.  In an article, entitled "Constructive Change - A Theory Labeled Wrongly" (published in the 1974 edition of the Public Contract Law Journal at Page 229), Mr. Gusman described a "constructive change" as 

governmental (owner) conduct which is not a formal change order, but which has the effect of requiring the contractor to perform work different from that prescribed by the original contract but, in theory, which could have been ordered under the changes clause. (parenthesis and emphasis added)   



PRIVATE 
(1)
Defective Plans and/or Specificationstc  \l 3 "(1)
Defective Plans and/or Specifications"


A "constructive change" may occur when an owner issues bidding/contract documents that are inadequate and/or inaccurate.  This type of constructive change has its basis in what is commonly referred to as the "Spearin Doctrine."   In the landmark case of United States v. Spearin, 39 S.Ct. 59, 248 U.S. 132 63 L.Ed. 166 (1918), the U.S. Supreme Court held that when an owner, or the owner's agent (designer), provides bidding/contract documents to a bidding contractor, the owner impliedly warrants such documents to be adequate and accurate for the reasonable performance of the work involved.  In other words, by issuing such bidding/contract documents, the owner guarantees to the contractor that if the contractor follows such documents and performs the work in a workmanlike manner, a satisfactory and acceptable end-product will result.  However, if the contractor does not so follow the contract documents, or fails to recognize defects in the plans or specifications that a reasonable Bidder would observe, he proceeds at his peril.



If the plans and/or specifications are defective, the contractor is entitled to be paid for his efforts to comply with the resulting defective design or for any additional expenses incurred in correcting such design defects.  Similarly, the contractor is not liable for the consequences of any defects in the plans or specifications.  In other words, the doctrine may be used by a contractor as a sword and/or a shield.



The Spearin Doctrine was first applied by the N.C. Courts in the case of Burke County Public Schools Bd. of Educ. v. Juno Const. Corp., 50 N.C. App. 238, 273 S.E.2d 504, affirmed, 304 N.C. 187, 282 S.E.2d 779 (1981).  In that case, the Board of Education brought suit for damages alleging that Juno Construction Corporation and Statesville Roofing & Heating Company had failed to properly install a roof on the Freedom High School building in Burke County.  Juno and Statesville Roofing contended that the problem was one of design in that the roof plans and specifications were defective.  The North Carolina Court of Appeals, in adopting the Spearin Doctrine, held that where a contractor complies with the plans and specifications prepared by the owner (or the owner's architect/engineer), the contractor will not be liable for the consequences of any defects in such documents.  See also, Gilbert Engineering Co. v. City of Asheville, 74 N.C. App. 350, 328 S.E.2d 849, review denied, 314 N.C. 329, 333 S.E.2d 485 (1985).



PRIVATE 
(2)
Impossibility of Performancetc  \l 3 "(2)
Impossibility of Performance"


Usually, a contractor is obligated to perform under his contract even if the performance is more difficult or expensive than he anticipated.  However, occasionally, the specified performance will be either physically impossible or so difficult, time-consuming and/or financially expensive as to be commercially impractical.  Such a situation constitutes a "constructive change" in the contractor's contract.  Absent language in the contract to the effect that the contractor assumes the risk of such difficult performance, he should be entitled to recover the unanticipated costs incurred in attempting to perform the specified work, at least up until the time he should have realized that such performance was physically impossible or commercially impractical.   Blount-Midyette & Co. v. Aeroglide Corp., 254 N.C. 484, 119 S.E.2d 225 (1961).  



PRIVATE 
(3)
Oral Change Orders/Directivestc  \l 3 "(3)
Oral Change Orders/Directives"


Despite the fact that the great majority of construction contracts expressly provide that all change orders (or supplemental agreements) will be in writing and signed by or on behalf of the owner prior to the work in question being performed by the contractor, such is not always the case in the real world.  As a result, many contractors have lost a lot of money by not paying attention to such provisions.  For example, see United States ex rel. McDonald v. Barney Wilkerson Construction Co., 321 F. Supp. 1294 (D.N.M. 1971).



However, as indicated above, in the real world most architects and engineers commonly give oral directions to contractors to proceed with the performance of extra, changed or disputed work on the express or implied promise that a written change order or supplemental agreement for additional compensation and/or time will be forthcoming.  Another common practice by architects and engineers is to simply ignore the contractor's request(s) for such a change order, or to refuse to issue one on the promise that the matter will be "worked out later" or that the requested change order will be issued or addressed at the end of the job.



In both of the above scenarios, the contractor faces the dilemma of either (1) performing the work in question in reliance upon the oral promise that he will later receive an appropriate change order (despite the express contract provision requiring a prior written and signed change order), or (2) refusing to perform the work until a formal written change order is issued.  Adding to this dilemma is the fact that, in this second alternative, the contractor's refusal will probably delay the work in question, and possibly other work of the contractor and/or other contractors and subcontractors on the project.  Fortunately, this type of dilemma has been addressed by the courts of this State.  In the case of  Son-Shine Grading, Inc. v. ADC Construction Co., 68 N.C. App. 417, 315 S.E.2d 346, 349 (1984), review denied, 312 N.C. 85, 321 S.E.2d 900 (1984), the Court held that:


The provisions of a written contract may be modified or waived by a subsequent parol (oral) agreement or by conduct which naturally and justly leads the other party to believe the provisions of the contract have been modified or waived, even though the instrument (contract) involved provides that only written modifications shall be binding. (parenthesis and emphasis supplied)



See also Triangle Air Conditioning, Inc. v. Caswell County Bd. of Ed., 57 N.C. App. 482, 291 S.E.2d 808 (1981), cert. den., 306 N.C. 564, 294 S.E.2d 376 (1982).



If it is later determined that such change order or supplemental agreement should have been timely issued, the owner will have breached the contract due to the inaction of its agent, the designer.



The federal courts and boards of contract appeals generally hold that where the government orally directs or authorizes additional work and accepts the benefit of such, the authorization in question will be treated as a "constructive change" despite the absence of any formal written order.  W. H. Armstrong & Co. v. United States, 98 Ct. Cl. 519 (1943).
PRIVATE 
(4)
Erroneous Interpretationtc  \l 3 "(4)
Erroneous Interpretation"


A constructive change may also occur when an owner or its representative (architect, engineer or construction manager) misinterprets the provisions of a construction contract, i.e., where work that actually satisfies the contract is erroneously rejected, or where the contractor is ordered to perform work which is not actually required by the contract.  In either case, the contractor is entitled to an adjustment in time and/or money for performing changed or extra work.  Blake Construction Co., GSBCA 2477, 71-1 BCA ¶ 8870. 

 

A contention by the contractor that the owner, or its agent, has misinterpreted the contract frequently involves the interpretation of specific terms or conditions of the contract documents.  As previously stated, if the contract is ambiguous, i.e., subject to more than one reasonable interpretation, it will generally be construed against its author (which is usually the owner or its agent).  However, it should be remembered that a contractor has a duty to request clarification of a patently (obvious) ambiguous contract provision before relying or acting upon it.  If the ambiguity is patent, and the contractor does not request such a clarification, he probably will not be allowed to later complain of such.



PRIVATE 
(5)
Dictation of Means and/or Methods


Because the contractor is usually responsible for performing the work for the price and within the time specified in the contract documents, the means and methods of such performance are usually left up to him.  Consequently, a "constructive change" may result where (a) the contract documents specify a particular method of performance and the owner, its architect or engineer requires the contractor to employ a different method, Charles Meads & Company v. City of New York, 181 N.Y. S. 704 (1920), or (b) the contract documents do not specify a particular method or performance, but (1) the owner or its agent directs the contractor to perform in a manner other than that which the contractor reasonably planned, S. Hanson Lumber Company v. De Moss, 111 N.W.2d 681 (Iowa 1961), or (2) the owner refuses to pay the contractor the contract unit price for work performed using a less expensive method than was originally anticipated.  Hardaway Constructors, Inc. v. North Carolina Department of Transportation, 80 N.C. App. 264, 342 S.E.2d 52 (1986), affirmed without opinion, 318 N.C. 689, 351 S.E.2d 298 (1987).



PRIVATE 
(6)
Improper Rejection or Inspectiontc  \l 3 "(6)
Improper Rejection or Inspection"  



Improper rejection of a contractor's work by an owner is a "constructive change" and may result from (a) ambiguities in the plans and/or specifications due to differing  but reasonable interpretations of the requirements of such or (b) ignorance or bad-faith on the part of the owner or its agent.  Additionally, improper rejection of the work may also involve the owner ordering work that is not required in the contract documents.  The following are some examples of constructive changes resulting from improper inspection:



(a)
Holding a contractor to stricter or tighter tolerances than specified in the contract documents, or than reasonably required by industry standards (if no tolerances are specified).




(b)
Interference by inspectors with a contractor's performance of the work.



(c)
Inspections at places other than those permitted by the contract documents or by methods not required by the contract documents.



 (7)
Delay, Disruption and Interference 



A "constructive change" may occur where one party to a construction contract delays, hinders, impedes or otherwise interferes with the work being performed or to be performed by the other party.  In every construction contract there is an implied promise by both parties that they will cooperate with and not hinder or impede each other.  This includes the implied assurance that the contractor will be given access to or possession of the construction site and be allowed to proceed with his work without undue delay or interference by the owner or its agent(s).  The following are some examples of situations where delays and interferences violated the implied duty to cooperate:




(a)
Capital City Drywall Corp. v. C. G. Smith Construction Co., 270 N.W.2d 608 (Iowa 1978) (subcontractor was justified in failing to tape drywall in furnace rooms where general contractor allowed furnaces to be installed prior to subcontractor's completion of drywall work).  




(b)
Peter Kiewit Sons' Co. v. Summit Construction Co., 422 F.2d 242 (8th Cir. 1969) (subcontractor entitled to additional compensation where general contractor refused to allow subcontractor to complete backfill operations in two phases (unimpeded by contractor's piping), but instead required subcontractor to backfill in three phases after contractor installed piping).




(c)
Delta Ratta, Inc. v. American Better Community Developers, Inc., 380 A.2d 627 (MD. App. 1977) (contractor entitled to additional compensation for owner's delay in obtaining building permit, but no damages awarded to contractor due to lack of proof as to the amount of same).




(d)
McConnel v. Corona City Water Co., 85 P. 929 (CAL. 1906) (contractor entitled to recover costs incurred by reason of defective materials supplied by owner).



PRIVATE 
(8)
Work Accelerationtc  \l 3 "(8)
Work Acceleration"


This type of "constructive change" usually occurs when an owner refuses to timely grant a contractor an appropriate time-extension, thereby forcing the contractor to increase or "accelerate" his work to maintain or recover to meet the progress schedule and avoid incurring liquidated or actual damages.  Siefford v. Housing Authority of City of Humboldt, 192 Neb. 643, 223 N.W.2d 816, 74 A.L.R.3d 172 (1974).  Some examples of acceleration are:




(a)
When an owner affirmatively orders a contractor to accelerate his work to meet a schedule which the contractor is entitled to have extended because of excusable delays, but such extensions are not granted in a timely manner or at all.




(b)
When there is no affirmative order to accelerate, but the contractor is forced to do so because of the owner's threats of default, termination, withholding of payments, etc. when, in fact, the contractor would not be behind schedule if the schedule were reasonably adjusted by the owner for the excusable delays involved. 



The elements required for “constructive acceleration” under North Carolina law are:

(a) Contractor experiences an excusable delay.

(b) Contractor gives timely notice of the delay and requests a time extension.

(c) Owner postpones or refuses the time extension request.

(d) Owner manifests intent that the contractor complete within the original performance period.

(e) Contractor actually accelerates, resulting in added costs.

QUESTIONS:

1

